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A.L.R. Library 


Sufficiency of showing, under Rule 56(f) of Federal Rules of Civil Procedure, of inability to present by affidavit facts 


justifying opposition to motion for summary judgment, 47 A.L.R. Fed. 206 





Forms 


Am. Jur. Pleading and Practice Forms, Summary Judgment § 30 (Motion—For continuance—To take deposition of witness 
essential to defense) 

Am. Jur. Pleading and Practice Forms, Summary Judgment § 67 (Affidavit opposing motion for summary judgment—By 
party—lInability to present facts) 

Am. Jur. Pleading and Practice Forms, Summary Judgment § 72 (Affidavit opposing motion for summary judgment—By 
party—Showing need for continuance to make discovery) 
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Federal Procedural Forms § 1:1307 (Notice of motion—For continuance—By defending party in opposition to motion for 


summary judgment—Inability to present essential facts by affidavit) 





The federal summary judgment rule and similar state rules do not require that discovery be completed or even begun before 
summary judgment can be granted, | However, the nonmoving party must have a fair chance to respond to the motion,” and so, 
the federal summary judgment rule? and similar state rules“ ensure that parties are not "railroaded" by a premature motion for 


summary judgment? by providing that if a nonmovant shows by affidavit or declaration that, for specified reasons, it cannot 
present facts essential to justify its opposition, the court may: (1) defer considering the motion or deny it; (2) allow time to 
obtain affidavits or declarations or to take discovery; or (3) issue any other appropriate order. Such provisions are intended to 


provide an additional safeguard against premature grants of summary judgment? and should be liberally construed.” 


The test used to determine the sufficiency of an affidavit under the federal summary judgment rule asks whether the affidavit 
states the nature of the uncompleted discovery, how the facts sought are reasonably expected to a create genuine issue of material 


fact, what efforts the affiant has made to obtain those facts, and why those efforts were unsuccessful. The opposing party may 
not simply rely on vague assertions that additional discovery will produce needed but unspecified facts? but is required to state 
with some precision what material is sought, |? exactly how that material will help in opposing summary judgment, i why that 


material has not been discovered earlier, 12 and how the facts will be discovered within a reasonable time. 1? 


A court may refuse summary judgment or order a continuance under the federal summary judgment rule if the opposing party 


has not had an adequate opportunity to obtain and present materials in support of the opposition. 14 Te the party opposing the 
motion has not been dilatory in seeking discovery, summary judgment should not be granted if that party has been denied 


reasonable access to potentially favorable information. 15 For example, a party is entitled to a receive a continuance for additional 
discovery if he or she makes the request before the court's ruling on the summary judgment, places the court on notice that further 
discovery pertaining to summary judgment motion is being sought, and demonstrates to the court with reasonable specificity 


how the requested discovery pertains to the pending motion.!° However, while the federal summary judgment rule is to be 
liberally construed to prevent injustice to a party faced with a summary judgment motion, it is also designed to enable the court 
to avoid abuse of the discovery process and necessarily assumes that there will be cases in which the court, in the exercise of 


its discretion, may deny an application for further discovery.” 


Caution: 


A contention by the opposing party that he or she has had insufficient time in which to present specific facts in opposition to a 
ee 


motion for summary judgment cannot be successfully made for the first time on appea 
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CUMULATIVE SUPPLEMENT 
Cases: 


African-American employee of United States Marshals Service was entitled to further discovery, and specifically to depose 
hiring officer, prior to consideration of Service's motion for summary judgment on employee's Title VII claim for discriminatory 
failure to promote to that position; Service relief on officer's declaration to propound legitimate, nondiscriminatory reason for 
denying employee that position, i.e. that he did not have same strong writing and crisis management skills as successful, white 
candidate, and employee sought to argue that this reason was contrary to general job description. Civil Rights Act of 1964, § 
701 et seq., 42 U.S.C.A. § 2000e et seq.; Fed. R. Civ. P. 56(d). Brewer v. Holder, 20 F. Supp. 3d 4 (D.D.C. 2013). 


In order to show that it cannot present facts essential to justify its opposition to summary judgment motion, affidavit of non- 
moving party seeking delay of ruling should provide: (1) what facts are sought and how they are to be obtained; (2) how these 
facts are reasonably expected to create a genuine issue of material fact; (3) what efforts the affiant has made to obtain those 
facts; and (4) why these efforts were unsuccessful. Fed.Rules Civ.Proc.Rule 56(d), 28 U.S.C.A. Citizens for Appropriate Rural 
Roads, Inc. v. Foxx, 14 F. Supp. 3d 1217 (S.D. Ind. 2014). 


To warrant a continuance to allow additional discovery to respond to a motion for summary judgment, the party seeking 
additional discovery must show (1) why additional discovery is necessary and (2) how the additional discovery will likely create 
a genuine issue of material fact. Fed.Rules Civ.Proc.Rule 56(d), 28 U.S.C.A. Bishop v. City of Galveston, Tex., 1 F. Supp. 3d 
623 (S.D. Tex. 2014). 


District Court did not abuse its discretion in denying request for additional discovery by estate of state prisoner who was killed 
by his cellmate prior to ruling on defendants' motion for summary judgment, on estate's § 1983 Eighth Amendment deliberate 
indifference claim; parties originally had scheduled eight months to conduct discovery, and they stipulated to an additional 
month of discovery, and estate did not request the opportunity to conduct further discovery until Court held conference at close 
of discovery period. U.S. Const. Amend. 8; 42 U.S.C.A. § 1983; Fed. R. Civ. P. 56(d). Stone v. Hendry, 785 Fed. Appx. 763 
(11th Cir. 2019). 


Summary judgment record was insufficient to determine whether FBI agent and city police officer were entitled to qualified 
immunity for their conduct in the shooting of suspect in criminal investigation, and thus summary judgment was premature 
on Bivens claim brought by personal representative of suspect's estate; dispositive question in evaluating qualified immunity 
defense was whether the violative nature of the particular conduct was clearly established, and facts on summary judgment were 
insufficient to determine exactly what the officers’ particular conduct was, let alone whether it violated suspect's constitutional 
rights. Fed. R. Civ. P. 56. Estate of Rahim by Rahim v. United States, 506 F. Supp. 3d 104 (D. Mass. 2020). 


To invoke the shelter that rule regarding deferral of a summary judgment ruling pending discovery provides, a party must (1) 
file an affidavit, (2) identify the probable facts not available, their relevance, and what steps have been taken to obtain those 
facts, (3) explain why facts precluding summary judgment cannot be presented, and (4) state with specificity how the desired 
time would enable the nonmoving party to meet its burden in opposing summary judgment. Fed.Rules Civ.Proc.Rule 56(d), 28 
U.S.C.A. Todd v. Montoya, 877 F. Supp. 2d 1048 (D.N.M. 2012). 


Plaintiff who was injured when he slipped while attempting to traverse snowbank to insert money into village-owned parking 
meter did not show that further discovery could reveal material facts in village's exclusive possession, and therefore grant 
of summary judgment for village, based on village's lack of prior written notice of dangerous condition, was not premature. 
McKinney's Village Law § 6-628. D'Antuono v. Village of Saugerties, 101 A.D.3d 1331, 956 N.Y.S.2d 264 (3d Dep't 2012). 
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[END OF SUPPLEMENT] 
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